STATE OF W SCONSI N
BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

TEAVBTERS LOCAL UNION NO. 579
affiliated with | NTERNATI ONAL
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS,

WAREHOUSEMEN AND HELPERS OF AMERI CA Case 1
: No. 44116 MEe-3015
I nvol vi ng Certain Enpl oyes of : Deci sion No. 26734

VI LLAGE OF DI CKEYVI LLE ( DEPARTMENT
OF PUBLI C WWORKS)

Appear ances:

Previant, Coldberg, Uelnen, Gatz, MIller, & Brueggenan, S.C, Attorneys
at Law, by M. Marianne Coldstein Robbins, 788 North Jefferson
Street, Room 600, P.O Box 92099, MIwaukee, Wsconsin 53202,
appearing on behal f of Teamsters Local Union No. 579.

Karmann, Buggs & Baxter, Attorneys at Law, by M. Stephen R Buggs,
55 East Main Street, Platteville, Wsconsin 53818, appearing on
behal f of the Village of D ckeyville.

FI NDI NGS OF FACT, CONCLUSI ONS COF LAW
AND DI RECTI ON OF ELECTI ON

Teansters Local Union No. 579 affiliated with International Brotherhood
of Teansters, Chauffeurs, \Warehousenen and Hel pers of Anerica filed a petition
on May 31, 1990 requesting the Wsconsin Enploynment Relations Commission to
conduct an election pursuant to the provisions of the Minicipal Enploynent
Rel ati ons Act among certain enployes of the Village of Dickeyville. Hearing in
the matter was scheduled for July 26, 1990, and was subsequently postponed to
August 31, 1990. Hearing was held in the Dickeyville Village Hall before
Examiner Dennis P. MGIligan, a nenber of the Conmission's staff. A
stenographic transcript of the proceedings was conpleted and received by
Cctober 11, 1990. The parties subnmitted post-hearing briefs, the last of which
was received by Novenber 19, 1990. The Conmi ssion, having considered the
evidence and argunents and being fully advised in the prem ses, nakes and
i ssues the follow ng

FI NDI NGS OF FACT

1. Teansters Local Union No. 579 affiliated with International
Brot herhood of Teansters, Chauffeurs, Wirehousenmen and Helpers of Anerica,
herein referred to as the Union, is a |abor organization and has its offices at
2214 Center Avenue, Janesville, Wsconsin 53546.

2. Village of Dickeyville, herein referred to as the Village, is a
muni ci pal enployer wth its principal offices located at the Dickeyville
Village Hall, 130 Second Street, Dickeyville, Wsconsin 53808.

3. On May 31, 1990, the Union filed a petition for an election in a
bargai ning unit consisting of all Department of Public Wrks enployes of the
Village. The Departrment of Public Wrks enployes of the Village occupy three
positi ons: Dale Neis - Director of Public Wrks; David Neis - full-tinme
enpl oye; and Scott Busch - part-tinme, tenporary sunmer enploye. The parties
agree that the part-time, seasonal position currently occupied by Scott Busch
is appropriately excluded from the bargaining unit. The Village, contrary to
the Union, contends that the Director of Public Wrks position is occupied by a
supervisory and manageri al enploye and should be excluded from the bargaining
unit.

4. The Village is governed by a Village President, Robert Ti merman,
and a Village Board. The Village Board exercises close control over the
activities of the Department of Public Wbrks. On March 13, 1979, the Village
pronoted Dale Neis to Director of Public Wrks. In his capacity as Director,
Dale Neis gives a report to the Village Board every nonth concerning Public
Works activities. As Director, Dale Neis serves on the Village Plan
Conmi ssi on. He also issues certain pernts for sidewalk inprovenent,

driveways, street and sidewal k excavations and openings, street inprovenents,
street privileges and sewer and water. David Neis issues sonme of these pernits
in Dale's absence. |In addition, Dale Neis cal cul ates sewer and water bills for
the Village, and does various sewer and water reports required by the State of
W sconsi n. Said reports are conpiled based on figures read from gauges, and
then put onto standard fornms provided by the State. Little, if any,
i ndependent judgment or decision-making is exercised conpiling these reports.

5. Dale Neis is paid at the rate of $10.32 per hour while David Neis is

paid at an hourly rate of $8.63. Dale Neis punches a time clock and subnmits
time sheets on the sane basis as David Neis. However, Dale Neis, unlike David,
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has a great deal of flexibility on how he schedul es his work during the 40-hour
wor k week. He may, at his discretion, go off duty to perform his other two

part-tine jobs: driving a school bus and taking care of the Keeler Sanitary
District. Wen the need to performovertine arises, if Dale Neis has worked 40
hours in a week, he will call David Neis to see if he is available to work the

overtine. David Neis is paid one and one half his hourly rate for all hours
worked in excess of 40 hours unlike Dal e who nmust ask the Village Board for pay
for overtime and who usually gets hour for hour conpensatory tine instead.

6. Dale Neis' primary duties include maintenance of the Waste Water
Treatnent Plant, Water Wirks, park and streets in the Village of D ckeyville.
He shares this work with the Village's other full-tinme enploye, David Neis and
with any seasonal enploye(s). Dale and David Neis do testing at the Waste
Water Treatnent Plant, naintain it and assure that the plant is operating
within the limts established by the DNR In the park, they cut grass, make
sure the playground equipnent is safe and painted, plant and trimtrees, water
them and clean the restaurants and maintain the baseball dianond. They fill
pot holes, repair nortar breaks and fill pavenent cracks on Village streets.
They put up street signs and paint curbs. The vast nmmjority of Dale Neis's
work day is spent performng these physical tasks, the same as David Neis.

7. Dale Neis does not have an office or any benefits or working
conditions different from those of David Neis, except as noted above. Dal e
Neis has never fired, disciplined, adjusted the grievance of, pronoted,
transferred or rewarded any enploye, or effectively recomended such action.
Nor has he been advised that he has any such authority. Dale Neis has
regul arly assigned work to David Neis and Scott Busch, but little independent
judgnment was involved in naking such assignnents. Both Dale and David Neis
largely work independently (although with consultation) in performng the DPW
tasks noted above. David Neis also assigns work to Busch. As to his
i nvol venent with the hiring of Village enployes, the current seasonal enploye,
Scott Busch, advised Dale Neis that he was interested in working for the

Village during the sunmer. Neis advised the Village President of Busch's
interest and was told that he should hire Busch if he thought Busch could
perform the work. Dal e Neis does not possess or exercise supervisory duties

and responsibilities in sufficient conbination and degree to render him a
supervi sory enpl oye.

8. Dale Neis has input into the selection of projects and work carried
out by the Village Departnent of Public Wrks. H s input occurs both during
his nonthly reports to the Village Board and during preparation of the Village
budget. During the budget process, Dale Neis and a consulting engi neer conpile
a list of possible projects which is presented, along with the engineer's cost
estimates, to the Village Board which makes the final decision. Dale Neis and,
on occasion, David Neis negotiate with independent contractors who perform
services for the Departnent of Public Wrks but, except for snall projects,
they seek approval fromthe Village President or Board before proceeding. Both
Dal e and David Neis can nake snall purchases of supplies and equi pnent for the
Departrment of Public Wrks on their own, but |arger purchases nust be approved
either by the Village President or Board. Dale Neis does not participate in a
sufficiently significant manner in the formulation, determ nation and
i npl enent ati on of nanagenent policy or have effective authority to commt the
Village's resources so as to render him a managerial enpl oye.

Upon the basis of the above and foregoing Findings of Fact, the
Conmi ssi on nmakes and i ssues the foll ow ng

CONCLUSI ONS OF LAW

1. Al regular full-tinme and regular part-tine enployes of the Village
of Dickeyville Department of Public Wrks, excluding supervisory, manageri al
and confidential enployes, constitutes an appropriate collective bargaining
unit within the nmeaning of Sec. 111.70(4)(d)2.a., Stats.

2. Dale Neis, the occupant of the Director of Public Wrks position in
the Village's Departnment of Public Wrks, is neither a supervisory enploye
within the meaning of Sec. 111.70(1)(o0)1, Stats., nor a managerial enploye and
therefore is a nunicipal enploye within the neaning of Sec. 111.70(1)(i),
Stats.

3. A question of representation wthin the neaning of Sec.
111.70(4) (d), Stats., has arisen anong the mnunicipal enployes in the collective
bargai ning unit set forth in Conclusion of Law 1.

Upon the basis of the above and foregoing Findings of Fact and
Concl usi ons of Law, the Conm ssion nakes and issues the follow ng

DI RECTI ON OF ELECTI ON

That an election by secret ballot shall be conducted under the direction
of the Wsconsin Enploynment Relations Conmission within forty-five (45) days
fromthe date of this Directive in the collective bargaining unit consisting of
all regular full-time and regular part-tine enployes of the Village of
Di ckeyville Departnent of Public Wrks, excluding supervisory, nanagerial and
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confidential enployes, who were enployed on January 3, 1991, except such
enployes as nay prior to the election quit their enploynent or be discharged
for cause, for the purpose of determ ning whether the required nunber of such
enpl oyes desire to be represented by Teansters Local Union No. 579 affiliated
with International Brotherhood of Teansters, Chauffeurs, Warehousenen and
Hel pers of Anerica for the purposes of collective bargaining with the Minici pal
Enpl oyer nanmed above, or whether such enployes desire not to be so represented
by said | abor organization.

G ven under our hands and seal at the Gty of

Madi son, Wsconsin this 3rd day of January,
1991.

W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chairnan

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
WIilia Strycker, Comm ssioner
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VI LLAGE CF DI CKEYVI LLE

MEMORANDUM ACCOVPANYI NG FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER AND DI RECTI ON CF ELECTI ON

The sole issue is whether the Director of Public Wrks, Dale Neis, should
be included in the petitioned for Departnent of Public Wrks bargaining unit.
The Village argues that Dale Neis is both a supervisor and a nanager
(departnent head) and, therefore, should be excluded from said bargaining unit.

The Union takes the opposite position.

In determning if a position is supervisory, the Conm ssion considers the
following criteria:

1. The authority to effectively recommend the hiring,
pronotion, transfer, discipline or discharge of

enpl oyes;
2. The authority to direct and assign the work force;

3. The nunber of enpl oyes supervised, and the numnber of other
persons exercising greater, simlar or |esser
authority over the sane enpl oyes;

4. The level of pay, including an evaluation of whether the
supervisor is paid for his or her skills or for
his or her supervision of enployes;

5. Whet her the supervisor is primarily supervising an activity
or is primarily supervising enpl oyes;

6. Whet her the supervisor is a working supervisor or whether
he or she spends a substantial nmajority of his
or her tinme supervising enployes; and

7. The anmount of independent judgnent exercised in the
supervi sion of enployes. 1/

The Village notes that the Director of Public Wrks is paid at a higher
hourly wage rate than the other permanent full-tine enployes (David Neis) in
the Department of Public Works (DPW. The Village also notes that the Director
of Public Wrks has a great deal of flexibility in scheduling his work during a
40-hour work week unlike the other enploye nentioned above. The Village
further points out that the Director of Public Wrks assigns work to the other
enpl oyes in the DPW and has approved overtime for the other enploye.

It is true that the Director of Public Wrks has the authority to assign
work to the other DPW enpl oyes. However, little independent judgnent is
i nvolved in such assignnents. The DPW work is largely self-directed and
follows a regular routine. Both enployes consult with each other but otherw se
largely work independently in performing their DPW nmaintenance tasks.
Cccasionally they will get a suggestion fromthe Village President or a Board
menber as to a project that ought to be done.

The record also indicates that the Director of Public Wrks spends the
vast majority of his time performng the sane or simlar work to the other
enployes in the DPW Thus, Dale Neis spends a de minimus anmount of tine
actually directing the work of other DPWenpl oyes.

Al though the Director played a significant role in the hiring of seasonal
enpl oye Busch, he has never disciplined an enploye nor been told he has
authority to do so. Further, the Director has no role in the pronotion or
transfer of enployes.

As to the significance of the Director of Public Wrks' higher rate of
pay, we conclude it is based on his responsibilities to issue or withhold
permits for various activities and projects and ultimate authority over the
Village's sewer and water plant and not any supervisory authority he possesses.

Based on the above considerations, we find that, on bal ance, the Director
of Public Wrks does not possess or exercise supervisory authority in
sufficient conbination and degree to be deened a supervisor within the neaning
of the Municipal Enployment Rel ations Act.

W turn next to the question of whether the Director of Public Wrks is a
nmanageri al enploye within the neaning of the Act. This issue in our viewis a
cl oser one.

In determ ning whether a position has managerial status, the Conmi ssion
considers the degree to which individuals participate in the fornulation,
determination and inplenentation of mnmanagement policy and/or possess the
authority to commt the enployer's resources, either by playing a significant

1/ Gty of MIwaukee, Dec. No. 6960 (WERC, 12/64), Calunet County, Dec.
No. 11158-A (WERC, 9/88).
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role in the creation of a budget or by allocating funds for differing program
purposes within a budget. MIwaukee v. WERC, 71 Ws.2d 709 (1976); Eau Caire
County v. WERC, 122 Ws.2d 363 (CtApp 1984); Kewaunee County v. WERC, 141
Ws.2d 347 (Gt App 1987).

Participation in the formation, determnation and inplenmentation of
policy nmust be ". . . at a relatively high level of responsibility" for such
participation to qualify an individual as a managerial enploye. Village of
Jackson, Dec. No. 25098 (WERC, 1/88), and cases cited therein. See al so,
Portage County, Dec. No. 6478-C (WERC, 10/87); Town of Conover, Dec.
No. 24371-A (WERC, 7/87); Marathon County, Dec. No. 19130-E (WERC, 2/88) at
p.5; Door County (Courthouse), Dec. No. 24016-B (WERC, 8/88), and cases cited
t herei n.

For an enploye to be managerial based upon his/her ability to allocate
the enployer's resources, the enployes' activities nust significantly affect

the nature and direction of the enployer's operations. Village of Jackson,
supr a. If the enploye's input into making/drafting an original budget is not
nerely routine or mnisterial, the enploye's budgetary involvenent wll not
warrant his/her exclusion as a nmnagerial enploye. See, e.g., Village of
Jackson, supra; Portage County, supra.

The Village cites several indices of the Director of Public Wrks'
nmanagement st at us. The Director of Public Wrks is a nenber of the Village
Pl an Conmi ssion which plans the future developnent of the Village. He al so

presents a report at the Village Board's regular nonthly neeting on the
activities of the Departrment, and nakes suggestions on equipnent to be
purchased and future projects. The Director of Public Wrks also has sone
input into the budget process. He and the Village's consulting engineer
prepare a list of potential projects for consideration by the Village Board.

However, on bal ance, we are persuaded that the Director's role is primarily one
of providing practical expertise to the Board in terns of which streets are
nmost in need to repair etc. rather than allocating the enployer's resources in
a manner which significantly affects the nature and direction of the enployer's
oper ati ons. Particularly in light of the role which the consulting engineer
plays in the Village's decision naking process, we conclude that the Director
does not possess sufficient managerial authority to be found to be a manageri al

enpl oye.

Since we have concluded that the Director of Public Wrks does not
possess authority or responsibilities in the necessary conbi nati on or degree so
as to constitute either a supervisor or a managerial enploye, we find the
position is appropriately included in the proposed DPW bargai ning unit.

Dated at Madi son, Wsconsin this 3rd day of January, 1991.
W SCONSI N EMPLOYMENT RELATI ONS COWM SS| ON

By A Henry Henpe /s/
A. Henry Henpe, Chairman

Her man Torosi an /s/
Her man Tor osi an, Conm Ssi oner

WIlliamK. Strycker /s/
[Tiam K Strycker, Commi ssioner
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